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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


RACHEL SPIVACK 
Plaintiff, ; CIVIL ACTION NO. 


V. 


CITY OF PHILADELPHIA 
and 
LAWRENCE S. KRASNER 
Defendants. 


COMPLAINT AND JURY DEMAND 
(First Amendment to the United States Constitution; 
Pennsylvania Religious Freedom Protection Act, 71 P.S. § 2401 et seq.) 


I. PRELIMINARY STATEMENT 

l. This action involves the systemic effort of the Defendants, the City of 
Philadelphia and District Attorney Lawrence S. Krasner (“Defendant Krasner”), and those who 
report to them, to flagrantly violate federal and state law, and specifically, the Free Exercise 
Clause of the First Amendment to the United States Constitution, and the Pennsylvania Religious 
Freedom and Protection Act, 71 PA. STAT. AND CONS. STAT. ANN. §§ 2401-07 (“PRFPA”), 
in a concerted and deliberate effort to violate the rights of employees of the Philadelphia District 
Attorney’s Office. 

2. The Plaintiff, Rachel Spivack, was an Assistant District Attorney and employee 
of the Defendants. She objects to receiving a COVID-19 vaccination based on her sincerely 
held religious beliefs. Plaintiff challenges the policies and actions described below on their face 
and as applied to Plaintiff. She brings this action for injunctive and declaratory relief, as well as 
compensatory damages, to prevent the immediate threat of interference with her constitutional 


and statutory rights by the City of Philadelphia and Defendant Krasner. 
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II. JURISDICTION AND VENUE: 

3. This action is brought pursuant to 42 U.S.C. §1983. Jurisdiction is founded upon 
28 U.S.C. §§1331 and 1343. Plaintiff further invokes the supplemental jurisdiction of this Court 
under 28 U.S.C. §1367(a) to hear and adjudicate state law claims. 

4. Venue is proper in this District under the provisions of 28 U.S.C. § 1391, in that a 
substantial part of the events or omissions giving rise to the claims in this case occurred in this 
district. 

II. PARTIES 

6. Plaintiff, Rachel Spivack, is an adult individual and citizen of the Commonwealth 
of Pennsylvania, residing therein at 4622 Walnut St #1R, Philadelphia, PA 19139. She is an 
employee of the City of Philadelphia. 

T: The City of Philadelphia (“Defendant City”) is a municipality and political 
subdivision of the Commonwealth of Pennsylvania, with municipal offices, including the District 
Attorney’s Office (“DAO”), located at 3 South Penn Square, Philadelphia, Pennsylvania 19107. 

8. Lawrence S. Krasner (“Defendant Krasner”) is and has been the District Attorney 
of Defendant City from January 2, 2018, and whose office is located at 3 South Penn Square, 
Philadelphia, Pennsylvania 19107. He is being sued in his official capacity as District Attorney 
of the City of Philadelphia. 

9. At all relevant times, all Defendants were acting under color of state law. 

10. At all relevant times, the actions taken by Defendants deprived the Plaintiff of her 


constitutional and statutory rights. 
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IV. STATEMENT OF FACTS 

11. On or about April 9, 2021, Plaintiff, received an offer of employment from the 
Defendants, (collectively “Philadelphia DAO”), to begin in September of 2021. 

12. On or about September 3, 2021, Plaintiff Spivack received an e-mail from the 
Philadelphia DAO stating that all employees must show proof of vaccination or receive an 
approved exemption. A true and accurate copy of that e-mail is attached hereto as Exhibit 1. 

13. On or about September 13, 2021, Plaintiff Spivack began her employment with 
the Philadelphia DAO as an Assistant District Attorney. 

14. On or about September 19, 2021, Plaintiff Spivack submitted a letter from her 
Rabbi requesting a religious accommodation to the Philadelphia DAO’s COVID-19 vaccine 
requirement. A true and accurate copy of that letter is attached hereto as Exhibit 2. 

15. On or about December 8, 2021, Plaintiff received an e-mail from the Philadelphia 
DAO requesting further documentation regarding her religious exemption request which was due 
on December 22, 2021. 

16. On December 22, 2021, Plaintiff Spivack submitted the response to the requested 
questions regarding her religious beliefs. A true and accurate copy of that response is attached 
hereto as Exhibit 3. 

17. On March 2, 2022, Plaintiff Spivack received an e-mail from Osha Thomas 
(“Thomas”), special assistant to Deputy Chief of Staff Cecilia Madden, ordering Plaintiff to 
attend a “mandatory” meeting with Defendant Krasner’s Executive Team, including Bob 
Listenbee (“Listenbee”), First Assistant; Carolyn Temin (“Temin”), First Assistant; Mike Lee 


(“Lee”), Chief of Staff, and Cecilia Madden (“Madden”), Deputy Chief of Staff, to discuss her 
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religious exemption request. Said meeting was scheduled for a mere duration of fifteen (15) 
minutes. A true and accurate copy of that e-mail is attached hereto as Exhibit 4. 

18. On March 4, 2022, Plaintiff met with the Executive Team. Plaintiff was informed 
during said meeting that her religious exemption request was denied and that she would receive a 
written denial on the following Monday, March 7, 2022. She was told she had fourteen (14) days 
from the receipt of said written denial to become compliant with the Philadelphia DAO COVID- 
19 vaccine requirement. If she failed to do so, the Defendants would place her on an involuntary, 
unpaid period of leave. Plaintiff inquired as to the reason for denial of her religious exemption 
request, which the Executive Team failed and refused to provide. 

19. On March 7, 2022, Plaintiff Spivack received the written denial of her religious 
exemption request to the Philadelphia DAO COVID-19 vaccine requirement. Plaintiff Spivack’s 
immediate supervisor, Jordan King (“King”), Juvenile Diversion Unit Chief, was copied on the 
e-mail and became aware of the situation regarding Plaintiff s denial. A true and accurate copy 
of that denial is attached hereto as Exhibit 5. 

20. The denial of Plaintiff ’s religious exemption stated that the “law permits 
employers like the DAO to deny exemptions based on religious beliefs if granting the exemption 
would constitute an undue hardship. The DAO would face an undue hardship if it did not require 
all employees to be vaccinated because given the nature of COVID-19 transmission it would not 
be able to provide its employees with a safe workplace.” Notably, there was a footnote attached 
to “all employees,” which carved out an exception for “[e]mployees with serious medical 
conditions and for whom a doctor has provided a certified medical opinion that the COVID-19 
vaccine would be medically contra-indicated,” as well as “union represented employees,” who 


are “subject to collective bargaining.” 
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22. On or about, March 10, 2022, Plaintiff met with Listenbee, who is part of the 
Executive Team, at which time he informed her that religious exemptions were not being 
considered or granted at all. Listenbee further informed Plaintiff Spivack that Defendant Krasner 
had a personal, vested interest in this matter and concluded from his own research into health law 
that there was no legitimate basis for religious exemptions from the Defendants’ COVID-19 
vaccination policy. Accordingly, Defendant Krasner reviewed all religious exemption requests 
personally, and denied each in turn, solely on the basis of his hostility to religion. Plaintiff 
offered to mask indefinitely in the office and test weekly, but Listenbee failed and refused to 
engage in the interactive process, citing Defendant Krasner’s position that no religious 
exemptions from or accommodations pursuant to the Philadelphia DAO COVID-19 vaccination 
mandate were to be approved. 

23. On or about March 16, 2022, Plaintiff discussed with her immediate supervisor, 
King, whether any accommodations could be provided, such as remote work. The Executive 
Team informed King that no such exemption or lesser accommodation could be granted, and that 
vaccination was the only option, because Defendant Krasner had outrightly forbade religious 
exemptions to the Defendants? COVID-19 Vaccine Mandate. 

24. Upon information and belief, Defendant Krasner directed agents, servants, and 
employees of the Philadelphia DAO, through official and/or unofficial channels, that religious 
exemptions from the COVID-19 vaccine requirement therefor were not to be granted under any 
circumstances. The evidence of this includes, without limitation, that not one (1) single such 
religious accommodation request has been granted by the Philadelphia DAO, while medical 
exemptions have been granted, and the representations of Defendant Krasner’s discriminatory 


intent and directives as communicated to Plaintiff and King by Listenbee. 
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25. On March 21, 2022, Plaintiff was placed on involuntary, unpaid leave. On April 
8, 2022, Plaintiff Spivack was terminated. A true and accurate copy of termination e-mail is 
attached hereto as Exhibit 6. 

26. Upon information and belief, as of the date of this Complaint, not one (1) 
religious exemption has been granted by the Philadelphia DAO, and based on the representations 
of the Defendants’ Executive Team, nor has any request for religious exemption been 
meaningfully considered. 

27. Notwithstanding Defendant Krasner’s failure and refusal to consider or honor 
religious exemption requests, and belying any assertion that vaccination is the least restrictive 
means to achieve workplace safety and that no exemptions can be granted, the Philadelphia DAO 
has approved numerous medical and administrative exemptions. This disparity reflects a 
particular hostility to religion on the part of the Defendants. 

28. Defendant Krasner, was aware that (1) the Philadelphia DAO and Defendant 
Krasner have failed to grant (or even meaningfully consider) any religious accommodation 
requests; (ii) but have processed and approved medical accommodations; but each, in violation 
of PRFPA; and (iii) that the accommodation could be granted consistent with Plaintiff s 
Assistant District Attorney duties; but nevertheless took, continue to take, and threaten to take 
additional actions against Plaintiff Spivack, including the termination of her employment. 

29. Because the Defendants COVID-19 Vaccine Mandate violates Plaintiff Spivack’s 
fundamental dictates of religion, she is unable to comply with it, and cannot adhere to it, even 
though it has resulted in the termination of her employment. 

30. Curiously, however, the Philadelphia DAO has granted exemptions from the 


COVID-19 vaccination policy and accommodations on medical and administrative grounds, 
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belying any claim that vaccination is necessary and the only available means to achieve 
workplace safety. The Defendants’ willingness to accommodate employees for medical and/or 
administrative reasons, while denying all employees with objections based on religious reasons, 
demonstrates arbitrary hostility to religion by the Defendants. 

31. Furthermore, the Philadelphia DAO’s COVID-19 vaccine requirement, with 
respect to COVID-19, does not prevent infection, as breakthrough cases are increasingly 
becoming more prevalent.’ The government cannot prove that mandating a vaccine that has not 
demonstrated prevention or transmission of COVID-19 is the least restrictive means to achieve 
its purported compelling interest of workplace safety. Among other methods, the Defendants 
could accommodate Plaintiff Spivack’s request by: 

a. Requiring regular testing to determine infection; 

b. Requiring masking unless eating or drinking; 

c. Temperature checks and/or other screening to determine infection; 

d. Permitting antibody tests to determine natural immunity to infection; 

e. Allowing plaintiff to work remotely or telework rather than enter the workplace; 

f. Given the significant level of vaccine compliance within the Philadelphia DAO, 
accommodating the very few religious exemption requests, which would not 
constitute a burden. 

The Defendants’ refusal and failure to consider Plaintiff Spivack’s religious exemption request 
or otherwise accommodate her sincerely held religious beliefs in any of the foregoing manners 


constitute unlawful religious discrimination. 


' Centers for Disease Control and Prevention, “Science Brief: COVID-19 Vaccines and Vaccination” (last updated 
September 15, 2021), https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated- 
people.html. 
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COUNT I 
(First Amendment) 
Plaintiff v. Defendants 

32. Plaintiff incorporates by reference paragraphs 1 through 31 of this Complaint as 
though fully set forth at length herein. 

33. The Free Exercise Clause of the First Amendment to the United States 
Constitution prohibits the government’s burdening of a sincerely held religious belief. The 
Supreme Court has held that “a law burdening religious practice that is not neutral or not of 
general application must undergo the most rigorous of scrutiny.” Church of the Lukumi Babalu 
Aye, Inc.v. Hialeah, 508 U.S. 520, 546 (1993). A non-neutral or non-generally applicable law 
must be the least restrictive means available to further a compelling government interest in order 
to withstand strict scrutiny. 

34. Plaintiff s sincerely held religious beliefs prohibit her from receiving any of the 
presently-available COVID-19 vaccines. 

35. The Defendants’ COVID-19 vaccination mandate substantially burdens Plaintiff s 
free exercise of religion, in that compliance would require violation of her religious beliefs as the 
sole alternative to suffering adverse employment actions, including suspension and termination, 
and financial harm. 

36. The Defendants’ COVID-19 vaccination mandate is not neutral or generally 
applicable as a result of its disparate treatment of medical and administrative requests versus 
religious requests for exemption and accommodation. 

37. The Defendants do not have a compelling interest in requiring Plaintiff to violate 
her sincerely held religious beliefs as a result of the inconclusive functionality of the presently- 


available COVID-19 vaccines in preventing viral transmission, carry, and illness. Moreover, 
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Defendants’ interest in mandating the Plaintiff to be vaccinated cannot be compelling where 
other employees are provided accommodations for non-religious reasons. 

38. Less restrictive means to promote office health and safety are available to the 
Defendants, including masking, antigen testing, antibody testing, remote work, physical 
distancing, temperature checks, among others. As such, the Defendants’ COVID-19 vaccination 
mandate fails strict scrutiny. 

39. Plaintiff is entitled to equitable relief as a result of the irreparable harm she has 
suffered and will continue to suffer as a result of the Defendants’ unconstitutional policy. 

40. Plaintiff is entitled to a declaration that the Defendants violated her First 
Amendment right to the free exercise of religion and an injunction against the COVID-19 
vaccination mandate. Further, Plaintiff is entitled to reasonable costs of this lawsuit, including 
attorneys’ fees pursuant to 42 U.S.C. § 1988 and other applicable law, as well as damages 
against the Defendants, including in an individual capacity, in an amount to be proven at trial. 
The U.S. Supreme Court has held that individual damages are available against violators. Tanzin 
v. Tanvir, 141 S. Ct. 486 (2020 

COUNT I 
(Pennsylvania Religious Freedom Protection Act) 
Plaintiff v. Defendants 

41. Plaintiff incorporates by reference paragraphs 1 through 40 of this Complaint as 
though fully set forth at length herein. 

42. The PRFPA prohibits any law from “substantially burden[ing] a person's free 
exercise of religion,” even if the “burden ... results from a rule of general applicability.” 71 Pa. 
Stat. Ann. § 2404. The actions of the Defendants, through their agents, servants, and employees, 


have substantially burdened the Plaintiff s religious exercise in refusing to accommodate the 
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Plaintiff s religious objections to the Defendants’ COVID-19 Vaccine Mandate, which 
constitutes a violation of the PRFPA by compelling conduct which violates a specific tenet of 
Plaintiff s religious faith. 71 Pa. Stat. Ann. § 2403(4). 

43. Pursuant to the PRFPA, “[a]n agency may substantially burden a person's free 
exercise of religion if the agency proves, by a preponderance of the evidence, that the burden is 
all of the following: (1) In furtherance of a compelling interest of the agency. (2) The least 
restrictive means of furthering the compelling interest.” 71 P.S. § 2401. Defendants cannot meet 
this exception. 

44. Plaintiff faces imminent termination on April 8, 2022, despite her sincerely held 
religious beliefs which entitle her to exemption and/or accommodation. Because the “exercise of 
governmental authority which threatens to substantially burden the person’s free exercise of 
religion is imminent,” Plaintiff may bring this action without providing the notice required by 71 
P.S. § 2405(b) pursuant to 71 P.S. § 2405(c)(1). 

45. The Defendants do not have a compelling interest in requiring this individual 
Plaintiff to violate her sincerely held religious beliefs as a result of the inconclusive functionality 
of the presently-available COVID-19 vaccines in preventing viral transmission, carry, and 
illness. And, the fact that Defendants have granted accommodations for non-religious reasons 
undercuts the compelling nature of the Defendants’ interest in requiring Plaintiff to be 
vaccinated. Put simply, Defendants’ mandate “cannot be regarded as protecting an interest of the 
highest order . . . when it leaves appreciable damage to that supposedly vital interest 


unprohibited.” Republican Party of Minn. v. White, 536 U.S. 765, 780 (2002) (cleaned up). 


10 
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46. Less restrictive means to promote office health and safety are available to the 
Defendants, including masking, antigen testing, antibody testing, remote work, physical 
distancing, temperature checks, among others. 

47. The policies and practices alleged in this Complaint deprive Plaintiff of her rights 
under the PRFPA. Plaintiff is entitled to injunctive and declaratory relief. As a result of the 
Defendants’ policy in violation of the PRFPA, Plaintiff has suffered, and will continue to suffer, 
irreparable harm. As such, Plaintiff is entitled to equitable relief. 

48. Plaintiff is entitled to a declaration that the Defendants violated her rights to the 
free exercise of religion under the PRFPA and an injunction against the Defendants’ policy and 
resultant adverse employment actions. 

49. Plaintiff is entitled to an award of reasonable attorneys’ fees due to the 
Defendants’ dilatory, obdurate, and vexatious deprivation of her rights under the PFRPA. 

PRAYER FOR RELIEF 
WHEREFORE, Plaintiff requests that this Court enter judgment against the Defendants, 
and: 
A. That this Court issue a declaratory judgment that the Defendants’ practices and policies 
alleged in this Complaint are unconstitutional and illegal under the PRFPA and/or the 

First Amendment, as applied to those submitting exemption and accommodation requests 

from a policy that substantially burdens sincerely held religious beliefs; 

B. That this Court issue injunctive relief to order that Defendants grant Plaintiff s exemption 
request pursuant to the PRFPA and/or the First Amendment and reinstate her as Assistant 


District Attorney; 
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C. That this Court issue preliminary injunctive and/or restraining order relief, to preclude 
Defendants from taking enforcement/punitive action against Plaintiff, including placing 
Plaintiff on unpaid leave and/or termination, during the pendency of this matter related to 
her religious accommodation request; 

D. That this Court issue a permanent injunction prohibiting the Defendants from the 
implementation or application of the policies and practices alleged in this Complaint, and 
specifically an Order barring the Defendants from refusing to consider religious 
exemptions; 

E. That Plaintiff be awarded her costs in this action, including reasonable attorney's fees; 

F. That Plaintiff be awarded compensatory damages for the injuries caused by the 
deprivation of her constitutional rights, including backpay; and 

G. All other appropriate relief. 

JURY DEMAND 


Plaintiff Spivack demands trial by jury. 


SIDNEY L. GOLD & ASSOC.,, P.C. 


By: /s/ Sidney L. Gold, Esquire 
SIDNEY L. GOLD, ESQUIRE 
I.D. No.: 21374 
1835 Market Street, Suite 515 
Philadelphia, PA 19103 
(215) 569-1999 
Attorney for Plaintiff 





DATED: April 12, 2022 
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